
curred and whether the 
injury and its cause were 
intended to be covered by 
the policy.  Here, the 
“excluded conduct” (the 
assault) was a cause of the 
claimed injuries and thus 
“arose out of” the excluded 
act.  The Court held that 
the insurer had no duty to 
defend its insured.  Mount 
Vernon Fire Ins. Co. v. 
Stagebands, Inc., 2009 WL 
2208120 (D.R.I. 2009).   

In 2006, Victor Cortes was 
shot outside the Giza night-
club in Providence.  He 
filed suit in state court, 
alleging that the club negli-
gently failed to provide 
security, adequate parking, 
experienced employees, 
and control over the prem-
ises  The club’s insurer 
agreed to defend it under a 
reservation of rights, but 
later sought a declaratory 
judgment that it had no 
duty to defend the club due 
to an “assault and battery” 
exclusion in the club’s in-
surance policy.  

The club maintained that 
the insurer was obligated to 
provide a defense because 
Cortes may have suffered 
separate injuries while the 
arrival of the ambulance 
was delayed due to the al-
legedly inadequate parking 
lot design.  The insurer 
countered that all of Cor-
tes’s injuries arose out of 
the shooting and the Court 
agreed.  An insurer’s duty 
to defend only lasts “until it 
has been shown that there is 
no potential for coverage.”  
In insurance cases, the focus 
is on how the injury oc-

RI – INSURER OWES NO DEFENSE TO CLUB IN 
SHOOTING LAWSUIT 

NY – COURT ORDERS INSURER TO DEFEND AND 
INDEMNIFY INSURED 

Ron LeClair was a project 
manager for Regal Con-
struction Company.  Regal 
had been hired by URS 
Corporation as the prime 
contractor for the Rikers 
Island Renovation Project.  
LeClair slipped on a joist 
that had recently been 
painted and filed suit 
against URS.  URS sought a 
defense and indemnity from 
Regal’s insurer because 
URS was listed as an addi-
tional insured on Regal’s 
policy.  Regal’s insurer 
refused the tender and URS 

sought a declaratory judg-
ment. 

Regal’s insurance policy 
provided additional insured 
coverage “only with respect 
to liability arising out of 
Regal’s ongoing operations” 
performed for URS.  The 
Court noted that the phrase 
“arising out of” in insurance 
policies means “originating 
from, incident to, or having 
connection with.”  Further-
more, the focus of the addi-
tional insured clause was 
not the cause of the acci-
dent, but rather “the gen-

eral nature of the operation 
in the course of which the 
injury was sustained.”  
Since it was Regal’s respon-
sibility to paint the joists, 
the Court reasoned that 
there was a causal connec-
tion between LeClair’s 
injury and Regal’s work, 
the risk for which coverage 
was provided.  Regal’s in-
surer was ordered to de-
fend and indemnify URS.  
Regal Constr. Corp. v. 
Nat’l Union Fire Ins. Co., 
2009 WL 2015419 (N.Y. 
App. Div. 2009).   
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A company leased a Paw-
tucket building for its busi-
ness from the owner/realtor.  
One of the company’s em-
ployees was injured when he 
fell off an exterior ladder and 
filed a negligence suit against 
the owner.  The owner’s in-
surer defended its insured, 
but filed a separate declara-
tory judgment action alleging 
that the company’s insurer 
was obligated to either as-
sume the primary insurance 
coverage and provide a de-
fense to the owner or share 
the defense costs.  The trial 
justice entered summary 
judgment in favor of the com-
pany’s insurer and ruled that 
it was in fact the excess, not 

the primary insurer, and 
therefore not obligated to 
provide a defense.  The 
owner’s insurer appealed to 
the Rhode Island Supreme 
Court. 

At issue were the “other in-
surance” clauses of each in-
surer’s policy.  The owner’s 
insurance policy provided that 
its insurance was primary 
unless any other insurance 
was primary.  The company’s 
policy provided that its cover-
age was excess unless the par-
ties agreed in writing that the 
insurance would be primary.  
There was no evidence that 
the parties had come to such 
an agreement. 

The Court noted that if the 
polices were in conflict each 
insurer would be obligated to 
provide pro rata coverage.  
However, these policies did 
not conflict and thus would 
be given their “plain, ordi-
nary, and usual meaning” in 
keeping with the laws of con-
tract interpretation.  Thus, 
the primary insurer (the 
owner’s) was obligated to 
continue defending the owner 
in the underlying tort suit.  
Irene Realty Corp. v. Travel-
ers Prop. Cas. Co. of Am., 
2009 WL 1576517 (R.I. 
2009). 

 

the motion and the case was 
appealed to the Supreme Ju-
dicial Court. 

Though the SJC noted that 
public policy strongly favors 
arbitration, it was swayed by 
a recent United States Su-
preme Court decision in 
which the Court held that 
agreements to arbitrate dis-
crimination claims in a collec-
tive bargaining agreement 
were valid so long as the in-
tent is “explicitly stated in the 
agreement.”  The SJC then 
stated that the Common-
wealth’s antidiscrimination 
laws are also to be construed 
liberally.  Therefore, the SJC 
held that “parties seeking to 
provide for arbitration of 

Plaintiff was employed as the 
chief of anesthesiology at Beth 
Israel Deaconess Medical 
Center from 2000 to 2007.  
During her tenure she 
claimed that she was continu-
ously discriminated against on 
the basis of her gender by the 
other doctors and was finally 
terminated as a result of her 
complaints.  She filed suit 
against the hospital and the 
doctors, alleging gender dis-
crimination and retaliation. 

The defendants maintained 
that plaintiff had agreed to 
arbitrate all claims arising out 
of her employment contract 
and moved to compel arbitra-
tion.  The trial court denied 

statutory discrimination 
claims must, at a minimum, 
state clearly and specifically 
that such claims are covered 
by the contract’s arbitration 
clause.”  The broad language 
in plaintiff’s contract which 
required her to arbitrate “any 
claim, controversy or dis-
pute,” was not specific 
enough to compel her to sub-
mit her discrimination claims 
to arbitration.  Warfield v. 
Beth Israel Deaconess Med. 
Ctr., Inc., 454 Mass. 390 
(2009). 
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This publication is a service to our 
clients and friends.  It is designed only 
to give general information on the 
developments actually covered.  It is 
not intended to be a comprehensive 
summary of recent developments in 
the law, treat exhaustively the sub-
jects covered, provide legal advice or 
render a legal opinion.  
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